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Article 33.1

An action for damages must be brought, at the 

option of the plaintiff, in the territory of one of the 

State Parties, either before the court of the 

domicile of the carrier or of its principal place of 

business, or where it has a place of business 

through which the contract has been made or 

before the court at the place of destination.



Article 33.2

… an action may be brought … in  the territory of a 
State Party in which at the time of the accident the  
passenger  has  his  or  her  principal  and  permanent 
residence  and  to  or  from  which  the  carrier  
operates services for the carriage of passengers by 
air, either on its own  aircraft,  or  on  another  carrier’s  
aircraft  pursuant  to  a commercial agreement, and  in 
which  that carrier conducts its business of carriage of 
passengers by air from premises leased or owned by  
the carrier  itself or by another carrier with which it has 
a commercial agreement.



EU CHOICE OF LAW REGULATIONS



ROME I (2008) Art. 5.2
“Contracts of Carriage”

To the extent that the law applicable to a contract for 
the carriage of passengers has not been chosen by 
the parties in accordance with the second 
subparagraph, the law applicable shall be the law of 
the country where the passenger has his habitual 
residence, provided that either the place of departure 
or the place of destination is situated in that country. If 
these requirements are not met, the law of the country 
where the carrier has his habitual residence shall 
apply.



ROME II (2007) Art. 4.1
“Torts/Delicts”

Unless otherwise provided for in this Regulation, the 
law applicable to a non-contractual obligation arising 
out of a tort/delict shall be the law of the country in 
which the damage occurs irrespective of the country in 
which the event giving rise to the damage occurred 
and irrespective of the country or countries in which 
the indirect consequences of that event occur.



OUR FOUR HYPOTHETICALS



1

A highly successful 56 year old Malaysian citizen and resident who is 

survived by a wife and three children ( two adults and a minor ) was a 

passenger on an Asiana Airlines Boeing 777 that crashed during 

daylight hours while attempting to land at San Francisco International 

Airport at the end of a flight from Beijing to SFO. He purchased his 

ticket in Kuala Lumpur, Malaysia for transportation from KUL-PEK-

SFO-PEK-KUL.  His KUL-PEK and PEK-KUL segments were flown on 

Malaysia Airlines. The PEK-SFO-PEK segments were flown on Asiana 

Airlines.  It is speculated that a possible cause of the crash may have 

been a faulty Honeywell radio altimeter which may have displayed 

errant altitudes while the plane was on its final descent.



2
A young man who had lived in New York with his family was spending 

at least two years in Beijing with his family while he was on a work 

assignment there for his U.S. employer.  Though everyone of them was 

a U.S. citizen, the family moved out of the New York rental apartment 

in which they had lived before the move to Beijing.  He, his Chinese 

wife and two minor children were on the Asiana plane when it crashed.  

Their heirs are their parents and grandparents.  They were traveling to 

the California to visit family members and friends who lived In San 

Francisco and planned to return directly to Beijing two weeks later.  His 

U.S. employer based in New York purchased round-trip PEK-SFO-PEK

Asiana Airlines tickets for the family via American Express travel 

services and the tickets were delivered to them at the Beijing 

International Airport at the time of check in for the PEK departure flight.



3

A twenty-five year old Mexican graduate student who was completing 

his studies in Mexico on a prestigious computer science fellowship was 

also on the Asiana Airlines plane.  He was unmarried and survived by 

parents in their early 60s who had resettled in the San Francisco 

shortly before the crash.  Their son planned to join them as soon as he 

earned his Phd.  He was returning to Mexico after a vacation in China.  

Hoping to secure last-minute bargain fares, he purchased a single 

ticket at the last minute in Beijing for the PEK-SFO flight.  After a two 

day stay in San Francisco he was ticketed to travel back to Mexico City 

on AeroMexico Airlines.  All the flight segments were contained in a 

single ticket.



4

A thirty-eight year old French passenger, a well-known and highly 

compensated TV news anchor, was on her way back to Paris after 

completing a series of interviews of prime ministers and diplomats in 

the Far East. She is survived by her husband and two minor 

children. Her employer in Paris purchased First Class travel for her 

through the network's Paris travel agent.  The agent arranged travel for 

her from Paris to Kuala Lumpur, to Beijing, to San Francisco, and to 

Paris as follows: the Paris (CDG)-KUL leg was ticketed on Emirates 

Airline, KUL-PEK on Malaysia Airlines, and the PEK-SFO leg was on 

Asiana and the SFO-CDG segment was to be on Air France. A single 

ticket was issued for the entire transportation.


