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Relationship Between Insurer and Insured

• Contractual and defined primarily by the insurance policy.

• Implied duty of good faith and fair dealing in every contract, including 
insurance contracts. Whether an insurer has acted in “bad faith” is 
dependent on particular circumstances. “Bad faith” can be 
actionable.

• State statutes may create additional duties and govern the 
relationship.



Insurer’s Duty to Defend

• Separate and distinct from the duty of indemnity

• The duty to defend is generally more broad than the duty to 
indemnify because the duty to defend is based upon the possibility or 
potential of liability under the policy.

• The duty to defend arises at the time the claim is made while the duty 
to indemnify does not arise until the facts and circumstances giving 
rise to the claim are determined.

• Breach of the duty to defend may give rise to “extra-contractual” 
damages.



Jurisdictional Differences – Duty to Defend

• Duty based on the allegations in the complaint and four corners of 
the policy. 
• Ex: Texas, Louisiana

• Extrinsic evidence considered allowing potential duty if the insurer 
has actual knowledge of facts establishing  a reasonable possibility of 
coverage. 
• Ex: Iowa, Massachusetts

• Minority View: Extrinsic evidence may be considered in defeating the 
duty to defend.  
• Ex: California



Barba v. Allianz Global Risks US Insurance Co.
WL 6236324 (S.D.N.Y. 2016).

• Plaintiff alleged breach of contract and breach of duty of good faith and fair 
dealing for the insurer’s failure to defend and indemnify the owners for liability 
arising from a helicopter crash.

• Insureds: Owner of the helicopter (Pollux), and CEO of the owner (Larrivee)

• Leasee and Operator of the Helicopter – Sky Blue Helicopters

• Underlying Lawsuit: Barba brought suit against the insureds for negligent 
entrustment for leasing the helicopter, and for vicarious liability arising out of a 
joint venture. The insurer rejected the defense of its insured, Pollux and Larrivee.  
The insureds agreed to a judgment of $1 million in exchange for an agreement 
that Barba not pursue the insureds for the judgment and assigned their rights to 
Barba. 



Barba v. Allianz Global Risks US Insurance Co.
WL 6236324 (S.D.N.Y. 2016).

“Owned aircraft” Exclusion:

g. Bodily Injury or Property Damage arising out of the ownership, maintenance, 
use or entrustment to others of any aircraft, auto, watercraft owned or operated 
by or leased, rented, or loaned to any Insured.  Use includes operation and loading 
and unloading and with respect to aircraft, operated by also includes operation on 
behalf of any Insured. This exclusion applies even if the claims against any Insured 
allege negligence or other wrongdoing in the supervision, hiring, employment, 
training, or monitoring of others by the Insured, if the occurrence which caused the 
Bodily Injury or Property Damage involved the ownership, maintenance, use or 
entrustment to others of any aircraft, auto or watercraft that is owned or operated 
by or leased, rented or loaned to any Insured.



Barba v. Allianz Global Risks US Insurance Co.
WL 6236324 (S.D.N.Y. 2016).

“Separation of Insureds” provision:

The insurance afforded under the liability coverage applies separately 
to each insured against whom a claim is made or suit is brought, but 
the inclusion herein of more than one Insured shall not operate to 
increase the applicable limits of the Company’s liability.



Barba v. Allianz Global Risks US Insurance Co.
WL 6236324 (S.D.N.Y. 2016).

Holding:

-The “owned aircraft” exclusion clearly applied to the claims against Pollux because Pollux entrusted 
the helicopter to Sky Blue.

-The “owned aircraft” exclusion also applied to Larrivee even though he does not qualify as an 
owner of the helicopter himself to activate the “owned aircraft” exclusion. However, under the 
exclusion “any” bodily injury claims arising from the entrustment of the aircraft by “any” insured are 
expressly excluded.

-The “separation of insureds” clause does not create an ambiguity such that the exclusion would be 
invalidated.

-Absent a viable claim that Allianz either breached the Policy or otherwise acted in bad faith, 
Barba’s cause of action for the breach of duty of good faith and fair dealing and breach of contract 
must fail.



Quest Aviation, Inc. v. Nationair Insurance Agencies, Inc., WL 395107 
(D.S.D. 2017).

-Insured Quest Aviation filed an action against Nationair, a broker for damages in excess of its $3 
million policy on the grounds that the broker breached an alleged fiduciary duty, and was negligent 
in procurement of the insurance policy.

-Policies:  $20 million CGL; $3 million aviation liability policy.

-Quest resolved the wrongful death claims for total amounts in excess of the $3 million limit. The 
insurer denied additional coverage under the CGL policy.

-The CGL policy contained an “owned or operated aircraft” exclusion.

-There had been changes to Quest’s business over its 15 year relationship with the broker. Before 
the crash, Quest entered an Aircraft Marketing Agreement with another company that allowed it to 
use the Cessna for charter flights. The broker was made aware of the change in Quest’s business.



Quest Aviation, Inc. v. Nationair Insurance Agencies, Inc., WL 395107 
(D.S.D. 2017).

• Factual dispute as to whether the broker represented to the insured that the CGL policy would 
provide liability coverage for a crash that was allegedly caused by faulty maintenance performed 
by Quest.

• Nationair filed a motion for summary judgment.

• Holding:
-There was sufficient dispute in the record concerning whether the broker represented to Quest that the CGL would 
provide coverage for a crash arising out of maintenance by Quest; therefore, the motion on the negligence claim was 
denied.

-An insurance agent has a duty to a potential insured to procure insurance of the kind and with the provisions specified 
by the insured, and the agent must use reasonable diligence in doing so.

-The broker did not owe a fiduciary duty to Quest. South Dakota has never held that a broker or agent owes  a fiduciary 
duty to its customers.



U.S. Specialty Insurance Company v. Estate of John Earley, Jr.,
680 Fed.Appx. 767 (10th Cir. 2017)(unpublished).

• A 1944 North American P-51D Mustang crashed shortly after takeoff. The flight was characterized 
as an instructional flight. The owner of the aircraft and an instructor pilot were the only two 
occupants. The owner, Earley, was seated in the forward seat, and the instructor pilot, Schlarb, 
was seated in the rear seat. Both men died in the crash.



U.S. Specialty Insurance Company v. Estate of John Earley, Jr.,
680 Fed.Appx. 767 (10th Cir. 2017)(unpublished).

• 1944 North American P-51D Mustang:

-originally designed as  single-seat aircraft.

-prior owners had modified it to add a second, rear seat with 
limited controls (a control stick, rudder pedals, and a throttle 
control).

-rear seat did not have access to the following controls:  the 
landing gear; the trim; the fuel selector; the propeller pitch; the 
brake; the hydraulics; the starter and magneto controls; the fuel 
boost pump; and the electrical controls.



U.S. Specialty Insurance Company v. Estate of John Earley, Jr.,
680 Fed.Appx. 767 (10th Cir. 2017)(unpublished).

• Declaratory judgment action brought by the insurer on the grounds that the policy did not cover 
any potential claims arising from the crash because the policy prohibited Earley from receiving 
instruction in the aircraft, and Earley was the pilot operating the aircraft at the time of the crash.

• The Pilot Endorsement:

THE PILOT FLYING THE AIRCRAFT - The aircraft must be operated in flight only by a 
person shown below who must have a current and proper (1) medical certificate 
and (2) pilot certificate with necessary ratings as required by the FAA for each 
flight. There is no coverage under the policy for a pilot that does not meet these 
requirements.

. . . .

The pilots listed were Schlarb and another pilot; not Earley.



U.S. Specialty Insurance Company v. Estate of John Earley, Jr.,
680 Fed.Appx. 767 (10th Cir. 2017)(unpublished).

• The district court granted the insurer’s motion for summary judgment and the 
10th Circuit affirmed, holding:

-The policy is plain that if the flight was operated in flight by someone other 
than the listed pilots, there is no coverage under the policy, however,  the 
policy does not define “operated.”  

-No evidence as to which controls were touched by the occupants, but it is 
undisputed that Earley occupied the forward seat. 

-Only question is whether Schlarb could have operated the flight from the 
rear seat.  Because Earley was the only one with access to all of the 
controls, he operated the aircraft.



U.S. Specialty Insurance Company v. Estate of John Earley, Jr.,
680 Fed.Appx. 767 (10th Cir. 2017)(unpublished).

• The court rejected Earley’s estate’s allegation that Schlarb could serve as the “pilot in 
command” from the rear seat. Earley’s estate did  not dispute that the occupant of the 
rear seat cannot personally control most of the Mustang’s critical functions.  

• FAA regulations indicate that its approval of the converted Mustang is valid only if the 
aircraft is placarded to be flown from the forward seat only.  See 14 C.F.R. §§ 43.5, 43.9.  

• The court rejected the argument that the endorsement which reads “The pilot flying the 
aircraft” is a substitute for “pilot-in-command.”  The Court held that Earley operated the 
subject flight, and therefore, coverage was excluded because he was not listed as a pilot 
on the endorsement.  The court did not reach the issue of whether the policy precluded 
Earley from receiving instruction in the Mustang.



King v. Old Republic, 
2016 WL 4698248 (La.Ct.App. 4th Cir. September 15, 2016).

• A minor (Wilt) was killed in an gyrocopter experimental amateur-built aircraft.  He was a 
passenger of the owner (Mahler) of the gyrocopter, which had been purchased from someone 
else (Brupbacher) who had built it.  The gyrocopter was registered with the FAA with an 
experimental category airworthiness certificate. 
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King v. Old Republic, 
2016 WL 4698248 (La.Ct.App. 4th Cir. September 15, 2016).

• The gyrocopter passenger’s mother brought an action against the 
insurer of the owner, and others to recover for the passenger’s death 
under the bodily injury and property damage coverage.  

• The insurer filed a motion for summary judgment contending that the 
policy did not provide coverage for the flight or crash or death of the 
passenger.  The insurer argued it only covered a 1973 Piper fixed wing 
aircraft.  The owner never sought to add the gyrocopter as a covered 
aircraft under the policy.



King v. Old Republic, 
2016 WL 4698248 (La.Ct.App. 4th Cir. September 15, 2016).

• Expanded Amendatory Endorsement:

6.  THE LIABILITY COVERAGES AFFORDED BY THIS POLICY ARE EXTENDED TO APPLY TO THE 
USE, BY OR ON BEHALF OF THE NAMED INSURED, OR ANY AIRCRAFT WHICH:

(a) IS NOT OWNED IN WHOLE OR IN PART BY, OR FURNISHED FOR REGULAR USE TO THE 
NAMED INSURED;

(b) IS NOT AN AIRCRAFT DESCRIBED IN ITEM 5 OF THE DECLARATIONS;

(c) HAS A STANDARD AIRWORTHINESS CERTIFICATE;

(d) HAS A CERTIFICATED GROSS TAKE OFF WEIGHT OF NO MORE THAN 12,500 POUNDS;

(e) HAS A MAXIMUM OF SEVEN SEATS, INCLUDING CREW.



King v. Old Republic, 
2016 WL 4698248 (La.Ct.App. 4th Cir. September 15, 2016).

• Plaintiff argued that the endorsement should be read as an “or” between each 
subpart so that if any of those conditions are met, there is coverage. 

• The insurer argued that the clause should be read with an “and” between each 
subpart.

• Holding: reading the endorsement with an “or” between each subpart would 
lead to an absurd result.  The court held that the insurer was entitled to judgment 
in its favor.



Hallmark American Insurance Company v. Broyles, WL 4951079 (N.D. 
Cal. 2016)(unpublished).

• Underlying Facts:  Tom’s Aircraft Enterprises serviced a small aircraft owned by 
Broyles.  On its first flight after the work, the aircraft crashed.

• The insurer brought a declaratory judgment action alleging that its maximum 
exposure was $100,000, instead of the policy limits of $1 million. The coverage 
limit for both divisions in the policy was $1 million, but Division 2 was subject to a 
further limitation of $100,000 for “each person.”



Hallmark American Insurance Company v. Broyles, WL 4951079 (N.D. 
Cal. 2016)(unpublished).

• Division 1: “Aircraft Operations”:  “Airport operations” refers to liability arising out of 
your ownership, maintenance, operation or use of the airport, and all of your operations 
at the airport necessary or incidental thereto, excluding liability arising out of goods or 
product manufacturing, sales, distribution or service operations  performed by you, or 
otherwise arising out of any other Hazard Division.

• Division 2:  “Products and Completed Operations”: Service operations performed by you 
in connection with the ownership, maintenance, operation or use of the airport if the 
occurrence happens after the services have been completed or abandoned.  Service 
operations will not be deemed incomplete because they are improperly or defectively 
performed or because further operations may be required pursuant to a service or 
maintenance agreement. We only provide coverage for liability arising out of goods or 
products or service operations that are identified as covered classes in a “Hazard 
Description Schedule” attached to your policy.



Hallmark American Insurance Company v. Broyles, WL 4951079 (N.D. 
Cal. 2016)(unpublished).

Holding:

Division 1 clearly did not provide coverage under the plain language.  The court 
rejected Broyles’ argument that Division 1 provided coverage and then took it 
away, rendering it meaningless. 

The court agreed with Hallmark that the $100,000 per person limit applied in 
Division 2, but that Hallmark’s motion for summary judgment did not fully address 
whether  an additional $100,000 was available for a loss of consortium claim.



Northwest Airlines v. Professional Aircraft Line Service, 776 F.3d 575 (8th

Cir. 2015) .

• PALS is an aircraft maintenance company that serviced commercial airplanes at 
McCarran Airport in Clark County, Nevada. It obtained a Temporary Operating 
Permit from Clark County, which required PALS to obtain a minimum level of 
insurance for certain specified coverage types, but did not include hangarkeepers
coverage. 

• The county also had a compulsory insurance ordinance for the airport, which 
required hangkeepers insurance. 

• PALS obtained a $5 million hangarkeepers liability policy.



Northwest Airlines v. Professional Aircraft Line Service, 776 F.3d 575 (8th

Cir. 2015).

• Northwest contracted with PALS to service and maintain aircraft at the McCarran airport. NW 
required PALS to have $25 million in coverage including hangarkeepers liability.  

• A PALS employee failed to engage a parking brake on a NW aircraft, causing it to roll down an 
embankment causing more than $7 million in damage to the aircraft and $3 million for loss of 
use.  

• NW informed Westchester of the accident over 18 months after the accident.  A year after that 
NW served PALS with a complaint, to which it never responded. NW notified Westchester of the 
lawsuit and potential default and demanded the $5 million policy limit. NW moved for default, 
and a judgment was granted for over $10 million against PALS. 



Northwest Airlines v. Professional Aircraft Line Service, 776 F.3d 575 (8th

Cir. 2015).

• DJ Lawsuit: The insurer filed a declaratory judgment in Nevada on the grounds that it had no 
obligation to provide coverage in light of PAL’s failure to cooperate or provide it with notice of the 
incident.   NW intervened. The court granted a default judgment and held that the insurer was 
not obligated to pay the loss.  The court also bound NW to the judgment because it had chosen to 
intervene. 

• The 9th Circuit vacated the judgment and remanded it concluding that NW could not be bound by 
PAL’s failure to defend itself.  The Court held that NW would need to raise a direct claim against 
Westchester in a separate lawsuit.

• Garnishment Action: NW filed suit against the insurer in Minnesota State Court and the insurer 
removed to federal court.  NW argued that PALs was subject to Clark County’s mandatory 
insurance ordinance, and PALS’ failure to cooperate did not relieve the insurer of coverage. 

• District Court Holding: Neither Nevada or Minnesota had addressed the “compulsory insurance 
doctrine” in these circumstances. The court granted NW’s motion for summary judgment because 
the ordinance was meant to protect parties like NW and coverage could not be avoided for the 
insured’s failure to satisfy “technical post-loss conditions” on the statutory mandatory coverage.  
The court awarded NW the uncompensated portion of its damages - $4,089,446.32.



Northwest Airlines v. Professional Aircraft Line Service, 776 F.3d 575 (8th

Cir. 2015)

8th Circuit Holding:

-The ordinance applied to PALS, even though the permit was silent as to 
hangarkeeper’s liability.

-The compulsory insurance doctrine is generally accepted among 
jurisdictions, particularly with respect to auto insurance,  but it has not often 
been applied to other contexts. 

-The compulsory insurance doctrine applies and the district court’s ruling is 
affirmed.


