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Air Traffic Control Privatization: A Litigation Viewpoint 

 By: Barry F. Benson 

INTRODUCTION 

Opinions abound on the subject of whether Congress should privatize the nation’s 

air traffic control system.  President Trump supports the idea:  “‘After billions and 

billions of tax dollars spent, and the many years of delays, we’re still stuck with an 

ancient, broken, antiquated, horrible system that doesn’t work,’ Trump said. ‘Other than 

that it’s quite good.’”1  Others oppose it:  “The federal government does two things well: 

national security and air traffic control.  In fact, ATC is the FAA’s best asset.”2  

Legislation is pending to transfer operation of air traffic services from the Federal 

Aviation Administration to a private, not-for-profit corporation that would be called the 

American Air Navigation Services Corporation, H.R. 2997.  Among the pros and the 

cons, little discussion is being held on the impact of the proposed law on aviation 

accident litigation.  What might a lawsuit look like alleging air traffic control negligence 

under the proposed legislation?   

Presently the Department of Justice defends the United States in aviation tort 

lawsuits, including multi-district litigation that arises following airline disasters.   Should 

H.R. 2997 be passed into law, the law would provide that “the United States Government 
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shall not be liable for the actions or inactions of the Corporation.”3  Privatization of air 

traffic control is not a new idea, however, and has already been implemented for nonradar 

towers under the FAA’s contract tower program.  In litigation arising out of accidents at 

contract towers, courts have uniformly ruled that the United States cannot be held 

vicariously liable for the negligence of an air traffic controller who is an employee of an 

independent contractor.  Should H.R. 2997 become law, the federal government would 

not be liable for the negligence of a controller employed by the American Air Navigation 

Services Corporation, both under the terms of the bill itself and, if applicable, the case 

law established in the contract tower cases.   

HISTORY OF ATC PRIVATIZATION 

 

In 1981, the Professional Air Traffic Controllers Organization, the union 

representing federal air traffic controllers, declared a national strike, although there was a 

“non-strike clause” in its contract. The FAA responded by firing more than 11,400 

controllers.  This decision was ultimately upheld in administrative proceedings and in the 

courts.   

The FAA was forced to operate its nationwide system with a much-diminished 

workforce of the approximately 3,500 remaining nonstriking controllers, supplemented 

by management personnel. It took the FAA more than three years to rebuild the controller 

workforce to close to pre-strike numbers.  During the strike, the FAA closed 80 air traffic 

control towers and reduced the operating hours of others.4  It shifted experienced 

controllers from the closed towers to larger air traffic control facilities.  To reopen some 

closed towers, the FAA turned to private contractors.  This was the beginning of the 
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Federal Contract Tower Program. The FAA began with five tower locations to 

“determine the feasibility of contracting out certain towers and to gather data to assist the 

FAA in developing a national contract tower program.”5  The main focus of the program 

was to contract out towers that were then closed, although the outline of the program did 

contain plans to contract out 15 FAA-operated Level 1 towers.6  While there were 

discussions of cancelling the program in its early years out of a concern that it was not 

economical, the FAA received a mandate from Congress in 1987 to continue the 

program.7  Acknowledging the FAA’s reluctance to continue the program, the House 

Conference Report states that the “Conferees believe that the contract tower program 

provided significant benefits in terms of aviation safety, as well as economic 

development for participating communities.”8   

Ten years after initiating the pilot program, the FAA completed the “Level 1 

Tower Staff Study,” which developed a plan to contract out 99 towers over four years, 

starting in1994.9  The program has now grown to 242 towers in all 50 states and the 

federal territories.10  The FAA also contracted-out the entire operation of Flight Service 

Stations – facilities that provide pilots with weather briefings and other pertinent flight 

information – to Lockheed Martin in 2005.11 

H.R. 2997 would continue the trend of de-federalizing air traffic control by privatizing 

all air traffic services currently handled by FAA.12  The bill contemplates a date on which all 

services, facilities, and infrastructure related to air traffic control would transfer from FAA to 

the Corporation.13  All contract tower agreements between FAA and contract tower service 

providers would transfer as well.14  The government would retain operation of military air 
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traffic control services and facilities under the bill.15  With respect to Corporation’s status as a 

government actor, the bill specifies that the Corporation would not be an instrumentality, 

agency, or department of the government,16 and all functions transferred to the Corporation 

would no longer be a function of the government.17  The government would not subsidize or 

fund the Corporation, rather the bill authorizes the Corporation to fund its operations by 

collecting user fees from certain air carriers, chiefly airlines operating under 14 C.F.R. pt. 121 

such as United, Delta, FedEx, and the like.18  Fees cannot be imposed on public aircraft and 

aircraft operations under pts. 91, 133, 135, 136, or 137 under the bill’s current version.19 

JURISDICTIONAL ISSUES 

 

After many airplane accidents, particularly midair collisions, the FAA’s air traffic 

system is a target for tort litigation. What happens if the controllers are employees of a 

private company, however?  Given that private corporations may have limited assets and 

insurance to pay for accidents, can plaintiffs seek to recover full damages from the 

Government’s unlimited coffers?  A plaintiff seeking to do so will face many hurdles, 

including the biggest hurdle in federal court:  subject matter jurisdiction. 

A. The FTCA and its Limited Waiver of Liability 

 

Under the Federal Tort Claims Act (“FTCA”), a plaintiff can sue the United States 

“for money damages for injury or loss of property, or personal injury or death caused by 

the negligent or wrongful act or omission of any employee of the Government while 

acting within the scope of his office or employment.”20  If a claim does not fall squarely 

within these parameters, the federal courts lack jurisdiction. As explained by the Supreme 

Court: “Since the United States can be sued only to the extent that it has waived its 
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immunity, due regard must be given to the exceptions, including the independent 

contractor exception, to such waiver.”21  The FTCA defines employees of the 

Government as “officers or employees of any federal agency.”22  In turn, “federal 

agency” means “the executive departments, the judicial and legislative branches, the 

military departments, independent establishments of the United States, and corporations 

primarily acting as instrumentalities or agencies of the United States.”23  The key to the 

independent contractor exclusion of the FTCA is found at the end of the definition of 

“Federal agency” in 28 U.S.C. § 2671, which specifically excludes “any contractor with 

the United States” from the definition.24 The clear import of these definitions is that a 

contractor is not an employee of the Government under the FTCA, so a contractor’s 

negligence does not give federal courts subject matter jurisdiction over a suit against the 

United States.  The Supreme Court has uniformly upheld the FTCA’s contractor 

exclusion. The seminal cases are Logue v. United States and United States v. Orleans.25  

In Logue, the Court noted with interest that Congress did not leave the independent 

contractor exclusion to be determined by state law, as it did with other aspects of liability 

under the FTCA. By incorporating the exclusion directly into the FTCA, Congress made 

the contractor exclusion a strictly federal issue.26  The agency laws and exceptions of 

individual states do not apply. 

The key factor in determining whether an entity is a contractor under the FTCA is 

the “absence of the authority in the principal to control the physical conduct of the 

contractor in performance of the contract,”27 such as details of the “day-to-day 

operations.”28  This is true even if the Government agency sets detailed rules and 
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regulations in the contract. In the context of a contract for prison operation, the Court 

discussed the detailed rules and regulations that the Bureau of Prisons required the 

contractor to follow. The rules specified “standards of treatment” for prisoners, 

“including methods of discipline, rules for communicating with attorneys, visitation 

privileges, mail, medical services, and employment.” These rules did not convert the 

contractors’ employees into Federal employees, however: “the agreement gives the 

United States no authority to physically supervise the conduct of the jail’s employees; it 

reserves to the United States only ‘the right to enter the institution . . . at reasonable hours 

for the purpose of inspecting the same and determining the conditions under which 

federal offenders are housed.’”29 

The United States has successfully invoked the contractor exclusion in many 

cases, including aviation-related cases. For example, in Leone v. United States, the estates 

of two passengers killed in a plane crash when the pilot suffered a heart attack attempted 

to hold the United States liable for an FAA-designated private physician’s failure to 

discover the pilot’s heart disease.30  The Second Circuit reversed the lower court’s 

holding that private physicians designated as Aviation Medical Examiners (“AMEs”) 

were “‘employees of the government’ and were ‘acting on behalf of the government’ for 

FTCA purposes.”31  The court based its decision on the application of the “strict control” 

test,32 finding that the “question is not whether a contractor must comply with federal 

regulations and apply federal standards, but whether its day-to-day operations are 

supervised by the Federal Government.”33  Therefore, despite the FAA acting as a general 

overseer of the AMEs, the court held the United States was shielded from liability since 
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the FAA did not “maintain control over the detailed physical performance of the 

AMEs.”34 

B. The Contractor Exclusion and Contract Towers 

 

Two sets of plaintiffs have sought to hold the United States vicariously liable for a 

contract controller’s negligence. Both cases were brought in federal court in the Northern 

District of Illinois, and appealed to the Seventh Circuit Court of Appeals.  Both cases 

resulted in a judgment for the United States, and both were affirmed on appeal to the 

Seventh Circuit. 

1. Alinsky v. United States 

 

In Alinsky v. United States, the estates of seven passengers who died in a midair 

collision near Chicago sued the United States for the allegedly negligent air traffic 

control services provided by Midwest Air Traffic Control, Inc.35  The airplanes were 

receiving services from Midwest’s controller at the Meigs Field Tower.  The District 

Court for the Northern District of Illinois granted summary judgment in favor of the 

United States on several claims, finding that the controller was an employee of an 

independent contractor and thus not a federal employee. The court ruled in favor of the 

United States on the remaining claims at trial. The trial court’s decision was affirmed 

unanimously by the Seventh Circuit. 

In their complaints, the Alinsky plaintiffs alleged that the United States was 

vicariously liable for the negligence of the contractor. They also alleged negligence in the 

terms, nature, and administration of the contract to provide air traffic control services, 

and in the FAA’s oversight of the contract in its role as an industry regulator.  The United 
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States moved to dismiss the case. Judge James B. Zagel granted the motion in part, ruling 

that Midwest was an independent contractor under the FTCA.36  The court relied upon 

the declaration of the Manager of the Contract Tower Program Branch in FAA 

Headquarters, along with the plaintiffs’ own characterization of Midwest’s contractual 

relationship with the FAA. 

Some of the reasons for the court’s ruling were as follows. The FAA did not 

control the day-to-day operation of Meigs Tower. Midwest was an independent 

corporation headquartered in Kansas.  Midwest hired and fired, and supervised its 

employees.  Midwest set its controllers’ salaries and decided their benefits. The FAA had  

no control over Midwest’s finances.  The court also noted that, after an initial start-up 

period, the FAA gave Midwest complete dominion over training and quality assurance 

initiatives.37 

The Alinsky plaintiffs argued that the FAA should be considered the de facto 

employer because, under the contract, the FAA retained power to designate hours of   

operation, set the qualifications of Midwest’s workers, choose the type of equipment 

used,   and fire any of its employees.  The court rejected this argument: “The fact that the 

FAA had a certain amount of oversight over Midwest does nothing to dispute the 

government’s assertion that day-to-day management of the Meigs Field Air Tower rested 

entirely with Midwest. Midwest is quite clearly a contractor within the meaning of 28 

U.S.C. § 2671. As such, the negligence of its employees is no basis upon which to hold 

the United States vicariously liable.”38 

Judge Zagel left two narrow issues for trial. First, did the FAA unreasonably delay 
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a contract modification for Midwest to increase staffing at Meigs Tower? Second, was a 

certain FAA manager properly qualified to conduct Midwest’s initial phase-in period, 

when Meigs Tower was converted from an FAA-operated facility to a contract facility?39 

At trial, the court ruled that the United States had not acted negligently, and that the 

plaintiffs’ remaining allegations fell within the “discretionary function” exception to the 

FTCA, 28 U.S.C. § 2680(a). The court granted judgment in favor of the United States.40 

The plaintiffs appealed on several grounds. They argued that the United States had 

a nondelegable duty under Illinois law to provide air traffic control services and was thus 

responsible for the controller’s negligence. They also contended that the United States 

was liable for allowing an allegedly untrained and unqualified controller to work at the 

tower. They further contended that the United States negligently delayed approving 

additional staffing at the tower. 

The Circuit Court first considered the independent contractor exclusion, citing the 

seminal cases of Logue and Orleans. Because the controller worked for Midwest, an 

independent contractor, the court concluded that, “under the FTCA, the district court 

lacked jurisdiction to consider any claims against the United States based on [the 

controller’s] negligence.”41  The court rejected the plaintiffs’ argument that the FAA 

   

lacked authority to enter into contracts for air traffic control services, citing 49 U.S.C. 

 

§ 40110.  The court also rejected the plaintiffs’ arguments based upon Illinois’ 

nondelegable duty doctrine.”   “[I]n adopting the FTCA’s contractor exception to 

liability, Congress did not simultaneously adopt the various state exceptions to the 

independent contractor rule.”42 Because the United States did not adopt state law 
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exceptions, Illinois’ nondelegable duty doctrine did not apply and “the plaintiffs’ 

attempts to hold the United States liable for [the controller’s] conduct fail because she 

was an employee of Midwest, a private contractor, and not the United States.”43 

The court also rejected the plaintiffs’ arguments that the FAA should have 

required a higher level of staffing of the Meigs Tower or approved a request for increased 

staffing faster than it did.44 Furthermore, the court held that the FAA’s oversight of the 

contractor fell within the discretionary function exception.45  “Thus, the discretionary 

function exemption protects the government from liability for claims premised on the 

lack of training, oversight, or qualifications of air traffic controllers, since the 

government acted within its discretion to contract those responsibilities out to 

Midwest.”46 

Thus, in the first case in the United States to seek to hold the United States liable 

for the negligence of an air traffic controller employed by a private company, the 

decision resulted in no liability for the United States.    

2. Collins v. United States 

 

While the Alinsky case was still making its way through the courts, the second 

contract tower lawsuit was filed, also in the Northern District of Illinois. The Collins case 

arose from a midair collision near Waukegan Regional Airport, Illinois, in February 

2000. This case attracted local media attention because one of the pilots was Bob Collins, 

a popular morning radio host for WGN-AM radio in Chicago. Two other pilots died in 

the accident, which also caused substantial damage to a private cancer treatment center 

on the ground. As in the Alinsky case, the controller was an employee of Midwest Air 
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Traffic Control Services, Inc. Waukegan was operating under the same exact contract as 

Meigs.47 

Despite the similarities to Alinsky, trial judge John W. Darrah denied the United 

States’ pretrial motions to dismiss, and the case proceeded to a three-week trial in 2007. 

After trial, the court entered judgment in favor of the United States.48 

The court resolved most factual issues in plaintiffs’ favor. It found that the 

controller was negligent and that his negligence was a proximate cause of the accident. 

On the contractor issues, the court held that the FAA exerted control over the contractor, 

including requiring certain training, requiring contract controllers to follow FAA rules, 

controlling the hours of operation, requiring contract controllers to meet certain minimum 

qualifications, etc. The contract detailed the requirements set by the FAA: “it would 

appear that the contract here established the authority of the FAA to control the physical 

conduct of Midwest in the operation of the WRA Tower at the time of the midair 

collision.”49 

The court concluded, however, that it was bound by the Seventh Circuit’s decision 

in Alinsky that Midwest is an independent contractor: 

[I]t is uncontroverted that the same contract provisions that Plaintiffs rely 

upon to demonstrate the day-to-day control necessary to make Midwest a 

Government employee were present in the contract before the Alinsky 

court, which determined Midwest was an independent contractor pursuant 

to that agreement.  

 

The court thus ruled that the United States could not be held vicariously liable for the 

controller’s negligence, based on the precedential effect of Alinsky.50   

The court also ruled in the United States’ favor on the plaintiffs’ remaining 



12  

allegation – that the FAA should have installed a tower radar display in the Waukegan 

Tower before the accident. The court held that the FAA had been negligent in not 

installing the radar display earlier, but that such equipment allocation decisions are not 

actionable because they fall within the discretionary function exception of the FTCA.51 

The Collins plaintiffs appealed their loss to the Seventh Circuit. They argued that 

Alinsky did not truly litigate the “contractor” issue and should not be binding on them, 

since this issue was dismissed in Alinsky on summary judgment before trial, and not 

further pursued in the trial or appeal. They contended the FAA was so, well, controlling, 

of how the contractor must operate the control tower that it was a de facto FAA tower for 

purposes of tort liability, and that the FAA’s decisions about installing radar display 

equipment were not “discretionary functions” because they were based on political rather 

than safety or policy considerations.  The Court of Appeals plaintiffs’ arguments and 

dismissed the appeal.52 

The opinion, written by Judge Richard A. Posner, affirmed the district court's 

holding that plaintiffs’ claims were barred under the independent contractor and 

discretionary function exceptions to the Federal Tort Claims Act. The Court declined to 

revisit its prior opinion in Alinsky on the contractor issue, and held that the FAA’s 

decisions prioritizing the expenditure of funds for the purchase of radar equipment were 

“quintessentially” a discretionary function and therefore outside the jurisdiction of the 

courts.  Post-decision motions for en banc review were unsuccessful, and the Collins case 

remains the last word on federal responsibility for FAA contract towers. 
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C. Civil Suits Under H.R. 2997 

 

The proposed legislation explicitly states that the American Air Navigation 

Services Corporation may be sued and may be held liable under civil law,53 but that 

“[t]he United States Government shall not be liable for the actions or inactions of the 

Corporation.”54   

The proposed legislation does not afford to the American Air Navigation Services 

Corporation the protections given to the United States in aviation tort lawsuits by the 

Federal Tort Claims Act (FTCA).  Aviation tort suits against the United States under the 

FTCA must be tried to a judge, without a jury.55  Under H.R. 2997, lawsuits against the 

corporation will be removed to federal court under § 90315, but will presumably be tried 

to juries, with no damages cap or other protections against prejudgment interest, punitive 

damages, or attorneys’ fees (which do not apply to the United States under the FTCA).   

The bill requires the corporation to be insured:  “Insurance requirements:  The 

Corporation shall maintain adequate liability insurance policies and coverages, as 

determined by the Secretary, including complete indemnification of employees of the 

Corporation for acts within the scope of employment.”56  The bill does not specify any 

further details on the amount of insurance required or whether the United States will 

provide any supplemental guarantees, such as the risk sharing available for commercial 

space launch ventures.57 

The American Air Navigation Services Corporation itself will thus be a defendant 

in any future lawsuit arising out of negligence by one of its controllers.  This is similar to 

contract tower litigation, where the contractor itself is usually a defendant in contract 
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tower cases, and can answer for any negligence by its own controllers.  The United States 

can also be sued for its independent negligence.  Thus, should litigation arise at a facility 

operated by the future American Air Navigation Services Corporation, the United States 

could possibly be sued for allegedly negligent actions of the remaining FAA employees.  

Such employees are likely to remain in fields such as aircraft and pilot certification or in 

the installation and maintenance of navigational aids.  Such policy-based actions tend to 

fall within the discretionary function exception to the FTCA, however, in which case the 

United States would not be a proper defendant.58   

In at least two cases involving contract towers, the plaintiffs have sued the United 

States and the contractor separately, not seeking to hold the United States vicariously 

liable for the contractor’s share of the negligence.  After the Korean Airlines Flight 801 

crash in Guam, the plaintiffs sued the United States for alleged negligence at the FAA’s 

radar facility, and sued the contractor, Serco, Inc., for the alleged negligence at the 

contract tower.  The case was complicated by issues involving international law, the 

Warsaw Convention, and Korean Air.  Most of the individual cases were settled after all 

three defendants (the United States, Serco, and Korean Air) entered into a sharing 

agreement which delineated separate contributions to be made by each defendant to 

satisfy plaintiffs’ claims.  

In Swanson v. United States, in federal court in Florida, the plaintiffs originally 

sued the United States for alleged negligence by the FAA in controlling air traffic.59  

They also alleged that the Instrument Landing System was defective. Upon notification 

that the tower at issue, Craig Tower, was operated by Robinson Aviation Inc., a private 
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company under contract to the FAA, the plaintiffs amended the complaint to sue 

Robinson, as well.  They maintained their allegations against the United States for 

alleged negligence of federal employees, but switched the allegations of negligence at the 

Craig Tower to Robinson Aviation. The case was settled before trial. 

Jury trials can result in high verdicts in sensational and tragic aviation cases, 

including those against private air traffic controllers.  For example, in 2013, a jury 

returned a verdict of $100 million in an aviation personal injury action brought by a pilot 

against a contract tower, Robinson Aviation Inc., finding Robinson’s air traffic controller 

responsible for 68% of the fault.60  In 2017, a jury awarded $17 million in Maryland for 

two deaths from a plane crash near Frederick Municipal Airport in 2014, blamed on the 

contractor operating the tower.61  The defense of these lawsuits is handled by private law 

firms, not the Department of Justice.   

CONCLUSION 

 

Air traffic controllers sound the same, and apply the same procedures, whether 

they are employed by the FAA, the military, or a private contractor.  This will 

undoubtedly be true if the law is passed to create the American Air Navigation Services 

Corporation.  Given the language of the proposed legislation and the rulings in Alinsky 

and Collins, the United States will not be responsible for paying damages following any 

future negligence by a controller employed by the corporation.   
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