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 This review will provide a broad explanation of the Federal Tort Claims Act, the 

Military Claims Act, and the Foreign Claims Act, and tips on how you can best present 

claims under those Acts for settlement.  This review is not exhaustive of the nuances, 

exceptions, and intricacies of those Acts – be sure to read the applicable statutes.   

1. Federal Tort Claims Act 
 

Aviation related tort claims against the United States generally fall under the 

Federal Tort Claims Act (FTCA). 28 U.S.C. §§ 1346(b); 2671-2680.  The FTCA is a 

limited waiver of sovereign immunity that allows plaintiffs to sue for money damages for 

damage to property, personal injury or death caused by the negligence of a government 

employee acting in the scope of his or her employment.  Id.   

Often, the Federal Aviation Administration (FAA) is the agency client for such 

actions - but cases frequently involve different government agencies, such as the 

Department of Defense.  Your claim may be settled either at the administrative level or 

after it has been filed.  If the claim advances past the administrative phase and gets filed, 

the underlying agency typically provides litigation support throughout the case while it is 

                                                           
1 Any opinions expressed in this paper are those of the author, only, and not the Department of 
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being litigated by attorneys at the Department of Justice.  For filed claims, the final 

decision making and authority rests with the Department of Justice.  See 28 U.S.C. § 516.   

a. Filing the Administrative Claim - Prerequisite to Suit. 

A claimant must first present their administrative claim to the appropriate federal 

agency.  28 U.S.C. §2675(a).  The administrative claim is a jurisdictional prerequisite and 

cannot be waived.  United States v. Kubrick, 444 U.S. 111, 117-18 (1979).  A claim must 

be presented to the agency giving rise to the claim.  28 C.F.R. § 14.2(b)(1).  A claim is 

“presented” to an agency on the date it is received by that agency.  Id.  If a claim involves 

more than one agency, the claim should identify each agency to which the claim is 

submitted, at the time it is submitted.  28 C.F.R. § 14.2(2).  Notably, an administrative 

claim is not required when the United States is sued as a third-party.  28 U.SC. § 2675(a).    

b. When to Present the Claim.  

The FTCA filing limitations period comes in two parts.  28 U.S.C. § 2401(b).  An 

administrative claim must be filed within two years of accrual of the claim.  28 U.S.C. § 

2401(b)(1).  The filing period is solely governed by federal law, state tolling provisions 

are inapplicable.   

*Practice Tip:  File your FTCA claim early and do not rely on state tolling 
provisions – they will not help you.  

 
c. Who Presents the Claim. 

 
The person filing an administrative claim must be a “duly authorized agent or 

legal representative.”  28 C.F.R. § 14.2. Every plaintiff must present an administrative 
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claim.  28 U.S.C. § 2675(a); Lunsford v. United States, 570 F.2d 221 (8th Cir. 1977); 

Dalrymple v. United States, 460 F.3d 1318 (11th Cir. 2006).   

d. Contents of the Administrative Claim. 

A claimant must present an executed Standard Form 95, or other written 

notification of the claim, including a request for money damages in a “sum certain,” the 

title or legal capacity of the person signing the notification, and evidence of the authority 

to present the claim.  28 C.F.R. §14.2(a).   

The sum certain requirement is important.  The sum certain amount alerts the 

agency of the full value of claimant’s alleged damages.  Because only money damages 

are allowed in FTCA claims – the full monetary value of the claim is of critical 

importance to the agency receiving the claim.  28 U.S.C. § 1346(b)(only money damages 

allowed, no equitable damages).   

*Practice Tip: The “sum certain” is your cap on recovery, except in limited 
circumstances.  Be sure your numbers add up correctly.   

 
e. Damages.  

In general, a damages recovery cannot exceed the administrative claim.  28 U.S.C. 

§ 2675(b).  One limited exception to this rule is when there is newly discovered evidence 

that was not reasonably discoverable until after the administrative claim was filed.  

Circuits vary on the application of this limited exception.  It is important to check the 

case law applicable to your claim if you find yourself with such a situation.  Also notable 

is that recoveries under the FTCA cannot exceed state law limits for medical malpractice 

and personal injury actions.  Lucas v. United States, 807 F.2d 414 (5th Cir. 1986).  
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f. When to File the Complaint. 

If the agency denies the claim, a complaint must be filed within six months of the 

denial.  28 U.S.C. § 2401(b)(1).   If there is no final denial of the administrative claim, 

the suit can be considered denied after six months, and a complaint filed.  Id.  If there is 

no denial of the administrative claim, the claimant has no timeline by which she needs to 

file a complaint.  

g. Where to File the Complaint and Appropriate Federal Agency. 

Only district courts have original jurisdiction over FTCA claims.  28 U.S.C.  

§ 1346(b).  Venue is proper where the plaintiff resides or where the negligent or wrongful 

act or omission occurred.  28 U.S.C. § 1402(b).     

When filing an FTCA lawsuit against the United States, the United States is the 

only proper party defendant.  28 U.S.C. § 1346(b)(1).  Agencies are not proper party 

defendants.  28 U.S.C. §2679(a).  If you file a claim against the United States and the 

Federal Aviation Administration (FAA), you will receive a motion to dismiss the FAA as 

an improperly named party.  

h. Additional Reminders for your FTCA case. 

Also important to remember is that Plaintiffs have no right to a jury trial in an 

FTCA claim.  28 U.S.C. § 2402.  Furthermore, Plaintiffs cannot recover punitive 

damages or prejudgment interest.  28 U.S.C. § 2674.   
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2. Military Claims Act 
 

The Military Claims Act (MCA), 10 U.S.C. § 2731, et seq., was enacted not long 

after the end of WWII.  It is a gratuitous payment statute, the sole purpose of which is to 

pay for damages done by the military or civilian employees during non-combatant 

activities/maneuvers.  The statute applies to accidents that occur worldwide.  Notably, if a 

claim can be brought under any other federal statute, it is exempt under the MCA.  

Specifically, a claim for “personal injury, death, or damage to, or loss or destruction of, 

property is payable” under the MCA when “caused by an act or omission of military 

personnel or civilian employees of the DOD acting within the scope of their employment, 

that is determined to be negligent or wrongful; or incident to noncombat activities….” 32 

C.F.R. § 536.75.   

In determining liability, the claim is evaluated under “general principles of law 

applicable to a private individual in the majority of American jurisdictions . . ..” 32 

C.F.R. § 536.77(a)(1)(i)-(ii).  “General principles of law” are based on whatever the 

majority of states determines the law to be. For example, if you are in a state that has the 

attractive nuisance doctrine, that law will not be applicable because it is a minority 

principle.  Similarly, dram shop and social host law, both in the minority of jurisdictions, 

would be inapplicable under the general principles of law. Notably, wrongdoing that 

arises out of noncombat activities “are not tort claims and require only proof of 

causation.”  32 C.F.R. § 539.77(a)(2).  A good example of that kind of action is where the 

military is doing training activities – for example, damage caused by a sonic boom that 
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occurs during training would be considered a noncombat activity that was not a tort, and 

would only require proof of causation for reimbursement under the MCA.  

Each military branch evolved its own MCA doctrine throughout the years.  And 

because there is no case law on the application of the MCA, there is little guidance on 

what to expect of your MCA claim.  The Army’s interpretation is considered the most 

restrictive.  One difference in application is that the Army does not pay subrogation 

claims under the MCA while other branches do.  Some guidance on how the Army 

resolves their MCA cases can be found here: 

https://www.qmo.amedd.army.mil/riskmgt/AR%2027_20Claims.pdf  

 The MCA initially appears similar to the FTCA.  The MCA does not allow for 

punitive damages, similar to the FTCA.  32 C.F.R. § 539.77(a)(3)(vi).  Both have two 

years from the date of the accident to file the administrative claim with the agency.2  10 

U.S.C. § 2733(b)(1).  Under either, claimants can use the Form 95 to outline their claim 

to the appropriate federal agency, though the form itself is not a prerequisite.   

*Practice Tip: If you are unsure if the MCA or FTCA applies, make 
reference to both in your administrative claim – while it 
cannot be both (FTCA normally trumps MCA claims) the 
claim will not be rejected for making reference to both. If the 
claim is denied, the military will tell you under which Act 
they deny the claim.  

 

                                                           
2 However, “if the [MCA] claims accrues in time of war or armed conflict or if such a war or 
armed conflict intervenes within two years after it accrues, and if good cause is shown, the claim 
may be presented not later than two years after the war or armed conflict is terminated.” 10 
U.S.C. § 2733(b)(1).  

https://www.qmo.amedd.army.mil/riskmgt/AR%2027_20Claims.pdf
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 However, more differences exist between the two Acts than similarities.  If an 

FTCA claim is not settled during the administrative phase, it can be filed in federal court 

and litigation would then begin.  On the contrary, an MCA claim will never see a 

courthouse – no depositions, no federal judge, no trial, no verdict.  If an MCA claim has 

been denied, the claimant has a right to appeal (within 90 days), and appeals go to the 

office of the Judge Advocate General.   

*Practice Tip: Make your best case at the outset – you cannot bring your MCA case 
to a federal judge.  

 
Also unlike the FTCA, the MCA covers claims for damages that occur worldwide 

related to, for example, damages as a result of military maneuvers, bombing exercises, or 

aircraft operations.  The FTCA covers only domestic torts.   

Certain types of claims are expressly excluded under the MCA, for example, 

damage as a result of combat activities, enemy actions, and property damage claims 

based on contract violations. While payments from FTCA cases come from the Treasury 

Department, payments from MCA cases come from the military’s operating budget.   

It is often believed that claims under the MCA are processed quicker than FTCA 

claims.  In both the FTCA case and MCA case, experts are often used to help determine 

valuation of the claims, which adds time to the process.  But, MCA cases generally have 

a shorter investigation period, no protracted administrative process, and no subsequent 

court process, so things move along quicker. 
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3. Foreign Claims Act  
 

The Foreign Claims Act (FCA), 10 U.S.C. § 2734, et seq., provides compensation 

to inhabitants of foreign countries for personal injury, death or property damage caused 

by, or incident to, noncombat activities of United States military personnel overseas.  The 

purpose of the act is to “promote and maintain friendly relations through the prompt 

settlement of meritorious claims.”  Id.  Like the MCA, the FCA is also a gratuitous tort 

statute.  The FCA also has a 2 year filing requirement.  10 U.S.C. § 2734(b)(1).  Also like 

the MCA, the FCA welcomes the use of the Form 95, and administrative claims do not 

result in a judicial remedy.   

There are some notable differences, too.  Where the MCA applies worldwide, the 

FCA is not applicable in the United States.  Also, whether or not the claimant is a U.S. 

inhabitant will determine which law applies.  “Claims arising in foreign countries will be 

settled under the MCA if the injured party is an inhabitant of the U.S. . . .” but for foreign 

residents, the FCA applies.  32 C.F.R. § 536.136.   

The applicable law under the Acts is different, as well. Where the MCA follows 

the “general principles of law” (see above), the FCA follows foreign law.  In FCA claims, 

liability is dictated by the law of the place of injury.  Damages law follows the place of 

the injured party’s domicile.  32 C.F.R. § 536.139. Also, certain claims are barred under 

the FCA; claims not in the best interest of the U.S. (i.e. where the claimant is unfriendly 

to the United States), claims founded in contract, claims to foreign military in joint 

missions, and others.  32 C.F.R. § 536.138. 
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Interestingly, the FCA uses a “single service tort claims” approach to divvying up 

the responsibility in adjudicating the claims.  This means that each branch of the military 

is responsible for claims arising from specific countries regardless of their participation in 

the accident.  For example, the Army covers claims that arise in Afghanistan, Iraq, 

Kuwait, etc. Navy covers claims in England, Italy, France, Spain, Portugal, etc.  See DoD 

5515.08 (08/30/2016) for a full list of countries and the responsible military branch.  So, 

if an accident or damage is caused by the Army in France, for example, the Navy will 

process the FCA claim.  

 One of the more unique and challenging aspects of the FCA is that a claim can be 

filed orally, or filed with the injured person’s own government.  If it is filed orally, the 

DOD member to whom it was “filed” has an obligation to reduce it to writing.  One 

particular challenge with oral complaints is that the person who receives the complaint 

(for example, the guard at an entrance to a military base) may not know that the oral 

report triggers the responsibilities to reduce it to writing under the FCA.  Also, where a 

foreign government receives the oral complaint, it also may not know it has a limited 

time period (of three years) to reduce it to writing and turn it over to the proper U.S. 

receiving party.  The FCA also affords no right of appeal.  It is critical in FCA cases to 

present all the facts and evidence, in the best form possible, at the outset for the best 

chances of success.   

Finally, FCA settlement agreements can, and often do, require a structured 

settlement and/or revisionary trust as part of the terms, which can be off-putting to some 

claimants.    


