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 Top Legal FAA Enforcement Trends We’re Seeing:

 - Pilot’s Bill of Rights 1, Public Law 112-153 (8/3/12) 

 - Pilot’s Bill of Rights 2 (Basic Med), §2307 of FESSA, 
Public Law 114-190 (7/15/16)

 - Compliance Philosophy, FAA Order 8000.373 (6/26/15)

 - Airports, 49 USC 47101, et seq. & 14 CFR Part 16

 - FAA and NTSB personnel changes

 - A Republican Administration (45th U.S. President 
sworn in, 1/20/17)

What are the realities in FAA 
enforcement in 2018?



 Applies to all airmen, despite the title
 Seen in FAA documents to pilots, mechanics, drone operators, 

carriers, and other operators

 Imposed changes to re-right the balance of fairness
 in FAA investigation procedures and 

 in NTSB review procedures

 in NOTAM availability and the medical certification process

 Stand-alone bill, unanimous consent in both houses, signed 
into law 8/3/2012

“Pilot’s” Bill of Rights I



 Requires FAA to give timely notice to someone under investigation
 Including advising them of certain rights (“Miranda”-like)

 Allows for access to air traffic data during the investigation
 Imposes the Federal Rules of both Civil Procedure and Evidence to 

NTSB hearings
 More familiar to most practitioners

 Removed the statutory binding authority FAA had over NTSB
 Provided for review of FAA actions by District Court
 Directed NOTAM improvements and a FAA medical certification 

process and application review

How did it affect enforcement?



 Better able to advise clients

 Better able to prepare

 Better able to practice

 Better able to defend

 Better able to respect the outcome

 But….
 no remedies provided for in the law, and 

 some interpretation and application proving troublesome, and

 still slanted in FAA’s favor, and 

 still no improvement to the medical certification program, which 
is preventing medically qualified airmen from certification and 
creating a even greater flow of emergency revocation cases

The new enforcement reality for 
aviation attorneys



 Started out as a larger stand-alone Bill that ended up passing only the 
Basic Med portion and as part of bigger legislative package (FESSA)
 Carved out all of the “legal” fixes that had been included in the original Bill
 Sole outcome: created an alternative medical class for the recreational 

pilot, detailed in statutory language, requiring and allowing an individual 
to:
 Have held a medical certificate [including special issuance] since July 2006 – no 

revocation or withdrawal and no denial, and no intervening cardiovascular, 
neurological, or substance dependence medical condition

 Hold a U.S. Driver’s license 
 Operate in U.S. and countries recognizing BasicMed
 Obtain a clinical exam by a state license physician (every 4 years)
 Complete an on-line medical education course (every 2 years), currently available 

from AOPA and Mayo Clinic
 Operate VFR/IFR, Day/night, not more than 18K, 250 kts, 6K lbs, 6 occupants/5 

passengers
 No comp or hire, except for flight instruction

 Legislative language adopted as a set of rules, 14 CFR Part 68

Pilot’s Bill of Rights II



?

How Has it and Will It Affect 
Enforcement?



 Be ready
 https://www.faa.gov/licenses_certificates/airmen_certification/b

asic_med/

 Very specific requirements
 Presents a role for counsel in assuring a pilot’s compliance
 May present a role for advising physicians

 Fine print traps
 Safety pilot
 Aircraft certification
 Physician’s exam vs AME exam
 Timing
 Intervening medical condition

The new enforcement reality for 
attorneys

https://www.faa.gov/licenses_certificates/airmen_certification/basic_med/


 FAA announced a new enforcement disposition in June 2015 
 started going into effect slowly then began to be adopted by the 

different FAA program offices

 https://www.faa.gov/about/initiatives/cp/

 Rooted in making the system safer through self-disclosure 
and remedial action with a “willing and able” airman

 Pushes aside punishment and the resulting loss of 
conversation and closes an investigation as a “Compliance 
Action”
 EXCEPT intentional, reckless, repeated, criminal, or other 

behavior evidencing lack of qualification will not qualify for this 
informal action 

Compliance Philosophy/Just Culture

https://www.faa.gov/about/initiatives/cp/


 Enforcement action numbers are significantly 
reduced

 Emergency enforcement actions against individuals 
are the new norm, mainly:
 Intentional falsification

 Drug and alcohol testing

 Deliberate operations contrary to the regulations 

 Operational control cases against operators and 
similar investigations are up

How Has It and Will It Affect 
Enforcement?



 Role for counsel at the time of the event and the 
FAA’s initiation of an investigation

 Prepare airman – sometimes a delicate balance between 
demonstrating “willing and able to comply” and making 
statements against interest that can’t be “un-rung”

 Some offices are still needing to be educated/reminded

 FAA enforcement cases are likely to come into your 
office needing immediate assistance

The New Enforcement Reality for 
attorneys



 Heightened awareness to noise
 Airspace changes cases initiated and contemplated, including in 

San Francisco, Phoenix, and Washington, DC

 City of Phoenix v. Huerta, 869 F.3d 963 (DC Cir. 2017)

 Citizens Assn. of Georgetown v. FAA, No. 15-1285 (D.C. Cir 
pending)

 Heightened awareness to services provided at airports
 Users at airports are reaching out to FAA

 AOPA initiative regarding FBO fee structures, 
http://www.aopa.org/advocacy/airports-and-airspace/airport-
advocacy/egregious-fbo-pricing

Airports

http://www.aopa.org/advocacy/airports-and-airspace/airport-advocacy/egregious-fbo-pricing


 Predominantly, limited to grant obligated airports through 
grant agreements and 14 CFR Part 16, but also FAA oversight 
of compliance by 14 CFR Part 139 airports and TSA airport 
security enforcement of 49 CFR Parts 1542 requirements

 https://www.faa.gov/airports/

 Enforcement is slow and laborious

 Partly because FAA resources are limited

 Partly because Airport owners and Airport users are unaware….

 Of the requirements

 On how to get review and consequence 

Enforcement and the Realities

https://www.faa.gov/airports/


 FAA Administrator Huerta’s term expired January 6th, 2018

 New FAA Chief Counsel Charles M. Trippe, Jr. with 3 Deputy Chief 
Counsels
 AGC-300 Assistant and Deputy Assistant Chief Counsels for Enforcement

 5 Enforcement Teams nationwide reporting to Headquarters

 Re-write of FAA’s Compliance and Enforcement Program, Order 2150.3C

 New Head of FAA Flight Standards Ali Bahrami – Division is now 
straightlined with 4 main departments reporting to Headquarters, 
FAA InFO 17010 (7/26/17)

 New Head of FAA Airports Winsome Lenfert

 New NTSB General Counsel Kathleen Silbaugh

 NTSB Board Member Chris Hart is leaving at the end of January

 Vacancy in NTSB Administrative Law Judge’s office

 DOT Administrative Law Judges changes

FAA and NTSB Personnel Movements



 A new Administrator to be selected for a 5-year term

 Currently former Deputy Administrator Dan Elwell is 
Acting Administrator

 Change in FAA Chief Counsel?

 NTSB Board members’ terms expired or expiring (3)

 One confirmation pending – Bruce Landsberg

 NTSB judge reportedly selected

 FAA Reauthorization/ATC privatization/NextGen/UAS

A Republican Administration



 The numbers are down

 The advocacy is more challenging

 The stakes are higher

 Process and outcome supposed to be better respected

 Things will change, again, they always do

 The future is, as always, unknown

We’re in it together!

Closing thoughts about the new 
enforcement realities
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Thank you for the invitation
and your attention.
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